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D J Brown and Liz Rippon ask whether some foundation trusts could be heading for trouble with 
the new Health and Social Care Bill’s changes to the role of governors 

Foundation trusts:  
are your governors ready?

Do you have the right council of 
governors? This is not a question 
you may have asked recently, given 
that riots and scandals at home with 
war and earthquakes abroad have 
banished our harassed Health and 
Social Care Bill from the headlines. 
But the Bill will return in the autumn 
and, when it does, you may start to ask 
this question more earnestly. Because 
the Bill, however modified around 
commissioning, will still contain some 
little-noticed changes to the roles of 
foundation trust governors. And these 
changes could have far-reaching effects 
on the power-balance at the top of 
some of England’s most important 
trusts.

At the moment, governors appear to 
be a polite appendage to the board—
offering advice and suggestions, maybe 
campaigning for some changes to trust 
strategy or policy. They nominally 
represent the local communities served 
by the trust, providing, you might say, a 
view ‘from the street’. As a result, some 
trusts use them wisely for counsel, 
communication and local engagement, 
but some boards find them irritating.

Governors have a code of conduct 
which is largely about meetings and 
procedure—but their only statutory 
duty is to appoint and remove the 
chair, the NEDS and the CEO, all 
of which will be largely done under 
guidance from the board. So, some 
board members may disparage them: 
they can rattle, but their chatter has no 
real bite.

But all this will change. In the future 
governors will still have a code of 
conduct locally-agreed with their trust, 
and retain their existing statutory 
duties—but these duties have been 
significantly expanded.

Now, says the legislation, they 
will be responsible for ‘holding the 
non-executive directors individually 
and collectively to account for the 
performance of the board of directors, 
and to represent the interests of the 
members of the corporation as a whole 
and the interests of the public’. Did 
you see how they did that? That word 
in the middle there? Performance. Yes. 
Suddenly the council of governs get to 
dirty their fingers with the performance 
of the trust. And there’s more.

They can require directors to 
attend a meeting for information 
about foundation trust’s performance 
and information about directors’ 
performance, and then decide ‘whether 
or not to vote on foundation trust 
or directors’ performance’. On none 
of these things does the Bill set out 
specifics, just that it needs to be 
published when it happens. So let’s 
just re-read that: governors will be able 
to publicly publish their views on the 
performance of individual directors 
and on the performance of the trust.

They will also have other statutory 
rights: to receive the agenda before 
board meetings and the minutes 
afterwards and to call directors to 
meetings of the council of governors 
—presumably to report on their 

performance. What’s more, the trust 
will need the approval of more than 
50% of the governors in order to 
approve any constitutional changes 
to the trust or approve any merger 
(where governors will also need to be 
engaged and supportive early in the 
discussions). They must also ‘approve 
significant transactions’—usually 
considered greater than 25% of assets 
or turnover.

And here’s the clincher. They get to 
act as a ‘governor advisory panel’ if 
the foundation trust should be failing. 
So, just when your trust goes into 
meltdown, you have to start dealing 
with the governors en-bloc as you try 
to manage the situation. It’s worth 
noting that, as a result, governors 
will thereby have acquired an liability 
associated with these statutory 
duties and will need to be adequately 
insured—by the trust.

Let’s be fair, though. None of this 
will be a problem if the foundation 
trust has governors in place who have 
the right skills and capabilities and 
who have a good existing relationship 
with them. But not all of them do. 
And remember, these are volunteer 
positions—filled by people who have 
the time and energy to do volunteer 
work locally—and the position of 
governor carries no requirement for 
qualifications, skills or experience.

There’s one further twist in this 
tale. There is a clear obligation set out 
in the Bill for trusts to ‘take steps’ to 
ensure that governors are equipped 
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with skills and knowledge to exercise 
these duties. You can’t sack or ignore 
your governors because they’re not 
up to the job. You have to train them, 
somehow, to exercise their duties 
correctly.

What does this mean for existing and 
aspiring foundation trusts? It means 
that—for the first time—the trust board 
have to take an active and continuing 
interest in the makeup and capabilities 
of their governors and to cultivate 
them appropriately. This has not been 
the norm in many trusts—although 
there are notable exceptions. It means 
that it will no longer be enough to rely 
on some national ‘away day’ which a 
couple of trust governors attend. They 
will have to be properly developed—in 
the HR sense of the word—over the 
course of their tenure.

But who specifically needs to worry 
about this? Pity the poor chairman 
of the trust, for it is firmly with him 
or her that responsibility for these 
newly empowered governors lies. 
It is the chairman who must worry 
whether the governors are equipped to 
understand the trusts plans for service 
improvement and whether the council 
will support the trust in overcoming 
any challenges. It is the chairman 
who will need to ensure that when the 
governors meet, that are they effective 
and whether the council appropriately 
reflects the views of the local 
population. It is the chairman who 
will have to develop and implement 
an expanded code of conduct, and to 
ensure that governors understand and 
carry out their proposed new duties 
correctly.

It is both the chairman and all members 
of the board who will now need to reassess 
how the governors’ new powers will affect 
their own responsibilities as directors. It 
is likely, in fact, that all board members of 
foundation trusts and aspirant trusts will 
soon start asking: ‘Do we have the right 
council of governors?’ BJHCM
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